



In 1954, when James (Big Jim) Folsom was running for a second term as governor of Alabama, he drove to Clayton, in Barbour County, to meet a powerful  judge. This was in the heart of the Deep South, at a time when Jim Crow segregation laws were in full effect. When his car pulled up to the curb, where the judge was waiting, Folsom spotted two black men on the sidewalk. He jumped out, shook their hands heartily, and only then turned to the stunned judge. “All men are just alike,” Folsom liked to say.


Big Jim Folsom left office in 1959. The next year, a young Southern woman published a novel set in mid-century Alabama about one man’s proud and lonely stand for racial justice. The woman was Harper Lee and the novel was To Kill a Mockingbird.

* * *

The Alabama of Folsom and Lee was made up of “island communities,” each ruled by a small group of powerful people, known as a “courthouse ring.” Politics was not about positions. It was about people. 


Privileged whites, Folsom believed, ought to “take a friendlier attitude” toward blacks. Folsom was not a civil-rights activist. Activists were interested in using the full, impersonal force of the law to force equality. Activism proved incompatible with Folsomism.

On what side was Harper Lee’s Atticus Finch? Finch defended Tom Robinson, the black man falsely accused of what in nineteen-thirties Alabama was the gravest of sins, the rape of a white woman. In the years since, he has become a role model for the legal profession. But he’s much closer to Folsom’s side of the race question than he is to the civil-rights activists who were arriving in the South as Lee wrote her novel. Atticus could have done more to actively promote equality.

Think about the scene that serves as the book’s centerpiece. Finch is at the front of the courtroom with Robinson. The jury files in. In the balcony, the book’s narrator—Finch’s daughter, Jean Louise, or Scout, as she’s known—shuts her eyes. “Guilty,” the first of the jurors says. “Guilty,” the second says, and down the line: “guilty, guilty, guilty.” Finch gathers his papers into his briefcase. He says a quiet word to his client, gathers his coat off the back of his chair, and walks, head bowed, out of the courtroom.

If Finch were a civil-rights hero, he would be brimming with rage at the unjust verdict. But he isn’t. He’s not Thurgood Marshall looking for racial equality through the law. He’s looking for racial equality through hearts and minds.


“If you can learn a simple trick, Scout, you’ll get along a lot better with all kinds of folks,” Finch tells his daughter. “You never really understand a person until you consider things from his point of view . . . until you climb into his skin and walk around in it.” He is never anything but gracious to his neighbor Mrs. Dubose, even though she considers him a “nigger-lover.” He forgives the townsfolk of Maycomb for the same reason. They are suffering from a “sickness,” he tells Scout—the inability to see a black man as a real person. All men, he believes, are just alike. 
* * *

Here is where the criticism of Finch begins, because the hearts-and-minds approach is about acceptance, not change. At one point, Scout asks him if it is O.K. to hate Hitler. Finch answers, firmly, that it is not O.K. to hate anyone. 

Really? Not even Hitler? 


In the middle of the novel, after Tom Robinson’s arrest, Finch spends the night in front of the Maycomb jail, concerned that a mob might come down and try to take matters into its own hands. Sure enough, one does, led by a poor white farmer, Walter Cunningham. The mob eventually scatters, and the next morning Finch tries to explain the night’s events to Scout. Here again is a test for Finch’s high-minded equality. He likes Walter Cunningham. Against this, Finch must weigh the fact that Cunningham also leads lynch mobs against black people. So what does he do? Once again, he puts personal ties first. Cunningham, Finch tells his daughter, is “basically a good man,” who “just has his blind spots along with the rest of us.” Blind spots? As the legal scholar Monroe Freedman has written, “It just happens that Cunningham’s blind spot (‘along with the rest of us’?) is a homicidal hatred of black people.”


Finch will stand up to racists. He’ll use his moral authority to shame them into silence. What he will not do is look at the problem of racism outside the immediate context of Mr. Cunningham and the island community of Maycomb, Alabama.

* * *

One of Atticus Finch’s strongest critics has been the legal scholar Steven Lubet. Lubet’s focus is the main event of To Kill a Mockingbird—Finch’s defense of Tom Robinson. In “Reconstructing Atticus Finch,” in the Michigan Law Review, Lubet points out that Finch does not have a strong case. The supposed rape victim, Mayella Ewell, has bruises on her face, and the supporting testimony of her father, Robert E. Lee Ewell. Robinson admits that he was inside the Ewell house, and that some kind of sexual activity took place. The only potentially good evidence Finch can come up with is that Mayella’s bruises are on the right side of her face while Robinson’s left arm, owing to a childhood injury, is useless. Finch presents this fact very dramatically. But, as Lubet argues, it’s not exactly clear why a strong right-handed man can’t hit a much smaller woman on the right side of her face. Couldn’t she have turned her head? Couldn’t he have hit her with a backhanded motion?

Here is the crucial moment of Robinson’s testimony. Under Finch’s patient questioning, he has described how he was walking by the Ewell property when Mayella asked him to come inside, to help her. The house, usually crowded with Mayella’s numerous sisters and brothers, was empty. “I say where the chillun?” Robinson testifies, “an’ she says—she was laughin’, sort of—she says they all gone to town to get ice creams. She says, ‘Took me a slap year to save seb’m nickels, but I done it. They all gone to town.’ ” She then asked him to stand on a chair and get a box down from the chifforobe. She “hugged him” around the waist. Robinson goes on:

“She reached up an’ kissed me ’side of th’ face. She says she never kissed a grown man before an’ she might as well kiss a nigger. She says what her papa do to her don’t count. She says, ‘Kiss me back nigger.’ I say Miss Mayella lemme outa here an’ tried to run but she got her back to the door an’ I’da had to push her. I didn’t wanta harm her, Mr. Finch …


Mayella plotted for a year, saving her pennies so she could clear the house of her siblings. Then she lay in wait for Robinson, in the fervent hope that he would come by that morning. “She knew full well the enormity of her offense,” Finch tells the jury, in his conclusion, “but because her desires were stronger than the code she was breaking, she persisted in breaking it.” For a woman to be portrayed as a sexual aggressor in the Jim Crow South was a devastating charge. Lubet writes:

The “she wanted it” defense in this case was particularly harsh. Here is what it said about Mayella: She was so starved for sex that she spent an entire year planning for a way to make it happen. She was desperate for a man, any man. She repeatedly grabbed at Tom and wouldn’t let him go, blocking the door when he respectfully tried to leave. And in case Mayella had any dignity left after all that, it had to be suggested that she had sex with her father. 



This is essentially the defense that Atticus Finch makes for his client: Robinson is the churchgoer, the “good Negro”; Mayella, by contrast, comes from the town’s lowest breed of poor whites. The Ewells are trash. When the defense suggests that Mayella is the victim of incest at the hands of her father, it is not to make her a sympathetic figure. It is to ruin her credibility: the victim, coming from the same low blood, would likely share her father’s moral character.

Finch wants his white, male jurors to do the right thing. But as a good Jim Crow liberal, he does not dare to challenge the foundations of their privilege as white men. Instead, Finch does what lawyers for black men did in those days. He encourages them to swap one of their prejudices for another. He encourages them to swap their prejudice against blacks for their prejudice against the poor.
* * *

One of George Orwell’s finest essays criticizes Charles Dickens for his lack of “constructive suggestions.” Dickens was a powerful critic of Victorian England, a proud and lonely voice in the campaign for social reform. But, as Orwell points out, there was little substance to Dickens’s complaints. “He attacks the law, parliamentary government, the educational system and so forth, without ever clearly suggesting what he would put in their places,” Orwell writes. “There is no clear sign that he wants the existing order to be overthrown, or that he believes it would make very much difference if it were overthrown. For in reality his target is not so much society as ‘human nature.’ ” Dickens sought “a change of spirit rather than a change in structure.”


Orwell didn’t think that Dickens should have written different novels; he loved Dickens. But Dickens thought that large contradictions could be fixed through small moments of justice. He believed in the power of changing hearts, and that’s what you believe in, Orwell says, if you “do not wish to endanger the status quo (the ‘normal’ way things are).”


But in cases where the status quo involves systemic injustice this is no more than a temporary strategy. Eventually, such injustice requires more than a change of heart.


Finch’s moral test comes at the end of To Kill a Mockingbird. Bob Ewell has been humiliated by the Robinson trial. In revenge, he attacks Scout and her brother on Halloween night. Boo Radley, the reclusive neighbor of the Finches, comes to the children’s defense, and in the scuffle Radley kills Ewell. Sheriff Tate brings the news to Finch, and persuades him to lie about what actually happened; the story will be that Ewell inadvertently stabbed himself in the scuffle. As the Sheriff explains:



Maybe you’ll say it’s my duty to tell the town all about it and not hush it up. Know what’d happen then? All the ladies in Maycomb includin’ my wife’d be knocking on his door bringing angel food cakes. To my way of thinkin’, Mr. Finch, taking the one man who’s done you and this town a great service an’ draggin’ him with his shy ways into the limelight—to me, that’s a sin. It’s a sin and I’m not about to have it on my head. If it was any other man it’d be different. But not this man, Mr. Finch. 

The courthouse ring had spoken. Maycomb would go back to the way it had always been.


“Scout,” Finch says to his daughter, after he and Sheriff Tate have cut their little side deal. “Mr. Ewell fell on his knife. Can you possibly understand?”


Understand what? That her father and the Sheriff have decided to obstruct justice in the name of saving their beloved neighbor the burden of angel-food cake? Atticus Finch is faced with jurors who have one set of standards for white people like the Ewells and another set for black folk like Tom Robinson. His response is to use one set of standards for respectable whites like Boo Radley and another for white trash like Bob Ewell. A book that we thought instructed us about the world tells us, instead, about the limits of Jim Crow liberalism in Maycomb, Alabama. ♦
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